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ORDERED in the Southern District of Florida on May 4, 2015.

A. Jay Cristol, Judge
United States Bankruptcy Court

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

In re:

MERENDON MINING (Nevada), INC. Case No. 09-11958C
a/k/a Milowe Brost,
Chapter 7
Debtor.
/
MARCIA DUNN, Chapter 7 Trustee Adv. Proc. No. @8623-AJC
Plaintiff,

V.

NORMAN R. FRANK, JAMESTOWN
DEVELOPMENT CO., LLC, A
COLORADO LIMITED LIABLITY
COMPANY, WORLDWIDE RENTAL
SERVICES, INC. A/K/A WORLDWIDE
MACHINERY, INC., GERALYNN T.
GRIEVE, LAWRENCE HITTLE,
MARTIN WERNER, LESLIE G.
TAYLOR, PAUL GARFINKLE, STATE
OF COLORADO DEPARTMENT OF
NATURAL RESOURCES, DIVISION OF
MINERALS AND GEOLOGY,
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BOULDER COUNTY, COLORADO, BY
AND THROUGH ITS TAX COLLECTOR,
HILLARY HALL, CLERK OF COURT,
BOULDER COUNTY, COLORADO,
CLAIMANTS OF MERENDON MINING
(Nevada), INC. WHO FILED SECURED
CLAIMS, LEFT HAND DITCH
COMPANY, JOHN DOE NOS. 1
THROUGH 1,000, THE NAMES BEING
FICTITIOUS AND NOT PRESENTLY
KNOWN TO THE PLAINTIFF,

Defendants.
/

DEFAULT FINAL JUDGMENT UPON SECOND AMENDED ADVERSAR Y
COMPLAINT FOR A DECLARATORY JUDGMENT TO DETERMINE T HE VALIDITY,
EXTENT, AND PRIORITY OF ANY LIENS, CLAIMS, ENCUMBRA NCES, AND
INTERESTS IN THE BUENO AND BLACK ROSE MINING PROPER TIES LOCATED IN
BOULDER COUNTY, COLORADO, INCLUDING THE INTERESTS O F ANYONE
LAYING CLAIM TO THE ESTATE’'S RIGHTS AND INTERESTS | N SUCH PROPERTIES,
PURSUANT TO 11 U.S.C. §8363(p)(2) AND RULE 7001(2FED. R. BANKR. P.

THIS CAUSE having come before this Court for Staienference, on April 27, 2015 at
10 a.m. (D.E. 161, COS of same D.E. 162) uptaintiff, Marcia Dunn, as the Chapter 7 Trustee
(the “Trustee”)for the substantively consolidated estétes “Estate”)of the Debtor, Merendon
Mining (Nevada), Inc.’s(“Debtor” or “Merendon”) December 16, 2011 SecoAdnended
Complaint (the “Second Amended Complaint”) (D.E5)8eekingequitable and declaratory relief,
brought prsuant to 11 U.S.C. 8363(p)(2) and Fed. R. BaRki7001(2), by way of an order,
judgment and decree from this Court determiningvéi@lity, priority, and extent of any liens,
claims, encumbrances, and interests, including iamgrests of anyone laying claim to the
estate’s rights and interests in the mining progergenerally known as the Bueno and Black
Rose mines, located in Boulder County, Coloradal @@ Trustee’s Motion for Default Final
Judgment on the Second Amended Complaint (the ‘dviokor Default Final Judgment”) (D.E.

177);
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and the Court, noticing that only counsel for Piffimppeared at the Status Conference,
and having reviewed the Second Amended Complaiawjng reviewed the record in this
adversary proceeding (the “363 Adversary Proceéjjitite above referenced Chapter 7 Case of
Debtor Merendon (the “Main Case”), the associatedbstantive consolidation adversary
proceeding brought by the Trustee in Adversary &dmg No. 09-02518-AJC (the “Subcon
Adversary Proceeding”), and incorporating all ofstiCourt’s previous findings, Orders and
Judgments, in these three proceedings, and theMfidr Default Final Judgment, finds that:

The Chapter 7

1. On February 4, 2009, Petitioning Creditors EileenQdbe, Jane L. Otto, and
Diane Kaplan-Berk filed a Chapter 7 Involuntaryitat in the Southern District of Florida in
the Main Case against the Debtor, Merendon, whaseipal place of business was in Miami-
Dade County, and on June 9, 2009, this court eshteneOrder for Relief (D.E. 29 in the Main
Case).

2. On June 10, 2009, the Trustee was appointed (.ikh Bhe Main Case.)

The Subcon Adversary

3. On December 15, 2009, the Trustee commenced thecoSulAdversary
Proceeding (D.E. 65 in the main case, D.E. 1 inShbcon Adversary Proceeding) against, (a)
Merendon Mining (Colorado), Inc., a Colorado cogimm, (b) Merendon Mining (Arizona),
Inc., a Nevada corporation, (c) Merendon Mining l{{©eia), Inc., a Nevada corporation, (d)
True North Productions, LLC, a Nevada corporatiang (e) Sentinel Mining Corporation, a
Colorado corporation (collectively, the “U.S. Medam Mining Entities”), requesting this Court,

in relevant part, to,
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a. pierce the corporate veil of the U.S. Merendon KgnkEntities pursuant to
11 U.S.C. 8544(b) and applicable state common ad,
b. declare, pursuant to applicable state and fedaval that the assets of the
U.S. Merendon Mining Entities, including, but nanited to the following assets, are
property of the Debtor’s estate pursuant to 11 €©.8541, and must be turned over to
the Trustee pursuant to 11 U.S.C. §542.
I. title to Black Rose Mine, Jamestown, Boulder Couftglorado,
i. title to Bueno Mine, Jamestown, Boulder County, dCadlo,
(together, the “Beuno and Black Rose Mines”),
iii. title to the mineral, gas and oil rights associateth the Bueno
and Black Rose Mines,
Iv. title to the equipment and inventory associatedhwhe Bueno and
Black Rose Mines, and
V. title to the gold and finished gold products asatd with the
Bueno and Black Rose Mines (collectively, the estainterest in the Bueno and
Black Rose Mines, including all mining claims andtgnts, and the property
contained in (iv)-(vi) above that are located ae-sit each mine shall be referred
to in this Sale Motion as the “Bueno and Black Riulseing Properties”).
The legal descriptions for the Bueno and Black Rdsees were attached to the complaint in the
First Adversary case as part of Exhibit C (D.E.i#tthe Subcon Adversary Proceeding), and
also attached as part of Exhibit A to the origima@mplaint filed in this 363 Adversary

Proceeding on September 29, 2010 (D.E. 1).
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4, The Bueno and Black Rose Mining Properties alsdude any additional
property contained in any deeds in the name ofdnyhe U.S. Merendon Mining Entities in
Boulder, Colorado, including, (a) the deed that esal4p the Black Rose Mine (the “Black Rose
Deed,” (D.E. 1.2), Warranty Deed dated December ZW4 from Norman R. Frank to
Merendon Mining (Colorado), Inc., a Colorado cogimn, recorded on January 20, 2005 in
Boulder County, Colorado (Doc. No. 2659379), andtiie deed that makes up the Bueno Mine
(the “Bueno Mine Deeds”), (D.E. # 1.3), Warranty ddedated December 29, 2004, from
Jamestown Development Co., LLC, a Colorado Limitedbility Company, to Merendon
Mining (Colorado) Inc. recorded on January 20, 200Boulder County, Colorado (Doc. No.
265396).

5. On December 18, 2009, the Trustee filed a MotionStabstantive Consolidation
of Non-Debtor Entities (the “Subcon Motion”), indimg the U.S. Merendon Mining Entities
(D.E. 70 in the main case, D.E. 8 in the Subconeksiary Proceeding).

6. On December 28, 2009, the U.S. Merendon Miningtiestiwere served at their
respective businesses or registered agents’ aédressth a summons (D.E. 4 in the Subcon
Adversary Proceeding) and a copy of the Complainthe Subcon Adversary Proceeding, the
Subcon Motion, including the exhibits to each, dhig Court’'s Pretrial Order issued in the
Subcon Adversary Proceeding (D.E. 5 in the Subcdwefsary Proceeding) (D.E. 9, D.E. 12,
D.E. 13-3, pgs. 19-22, 39-42, 45 and 46 in the Mzase).

7. On January 27, 2010, this Court entered an Ordee (Subcon Order”)
substantively consolidating, among other non-del#atities, the U.S. Merendon Mining
Entities, nunc pro tunc, to the Petition Date (D.E. #84 in the main ca3&. 20 in the Subcon

Adversary Proceeding).
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8. On February 10, 2010, the Trustee filed a MotianHartial Summary Judgment
against the U.S. Merendon Mining Entities, foryétevant part, the relief requested in 3 above
(D.E. 27 in the Subcon Adversary Proceeding).

9. On February 19, 2010, this Court entered an Ore¢ing a hearing on the
Trustee’s Motion for Partial Summary Judgment farbh 11, 2010, and setting the deadline for
filing objections by affidavit or memorandum for kéd 9, 2010 (D.E. 47 in the Subcon
Adversary Proceeding), and on February 22, 2016, Tustee filed and served a Notice
Regarding Opposing Motions for Summary Judgmenth® non-debtor defendant entities,
including the U.S. Merendon Mining Entities. (DB in the Subcon Adversary Proceeding).
No opposition to the Motion for Summary Judgmens \filed with this Court or served upon the
Trustee.

10. On March 11, 2010, the Court entered an Order mrgnPartial Summary
Judgment in favor of the Trustee (D.E. 62 in thebc®m Adversary Proceeding) (the
“Judgment”)—in part—piercing the corporate veil tife U.S. Merendon Mining Entities,
determining that the Bueno and Black Rose Miningperties are property of the Debtor’'s
estate, substantively consolidating the Bueno atatkBRose Mining Properties into the
Debtor’s estate, extending the automatic stay tweBueno and Black Rose Mining Properties,
and providing that all persons or entities claimamginterest, by way of ownership or lien, in any
of the Bueno and Black Rose Mining Properties, riil@ya claim or adversary proceeding, as
appropriate in the Bankruptcy Case.

11. On March 12, 2010, the Trustee posted the Judgnmenthttp,/gray-

robinson.com/news.php?ACTION=view&CAT=1&ID=147mHm accordance with the Court’'s
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Order of December 30, 2009 (D.E. 74 in the mairec&E. 63 in the Subcon Adversary
Proceeding).

12.  On April 2, 2010, the Subcon Order and the Judgmemée recorded in Boulder
County, Colorado—the Subcon Order was recorded arcM4, 2010 (No. 03061827 and No.
03061908) and the Judgment was recorded on Marchd30 (No. 03066736).

This 363 Adversary

13.  On September 29, 2010, the Trustee brought thisanh863 Adversary Proceeding
against Defendants, and other now dismissed defen@da.E. 1), in connection with the Trustee’s
attempts to sell these and other mines in the Kase (D.E. 167, 245, 254 & 256 in the Main Case).

14.  This Court has jurisdiction over this 363 AdversBrgceeding, pursuant to 28 U.S.C.
81334(b) and the standing Order of Reference tdBtr&kruptcy Court in the Southern District
of Florida, entered by the United States Districu@ Southern District of Florida, pursuant to
28 U.S.C. 8157(a).

15.  Subject matter jurisdiction exists pursuant to 28.Q. 8157(b) as a case under
title 11 and a core proceedings arising under fitle or arising in a case under title 11 in
accordance with 28 U.S.C. 8157(b)(2).

16.  Venue of this 363 Adversary Proceeding in thigidiss proper pursuant to 28 U.S.C.
§8 1408 and 14009.

The Sale of the Bueno and Black Rose Mining Propaes

17. The last of these 8363 Sale Motions, dated Auguf031, was for the sale of
these Bueno and Black Rose Mining Properties (R36.in the Main Case).
18. Each of the Bueno and Black Rose Mining Propedassist of the mining rights

and claims in mines, and partition thereof int@edble defined sections is impracticable due to
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the unique character of such mines, location, ivedatomparable values thereof, and complex
issues involving mining rights. Disparate valuesoog portion of a particular mine to another
portion of a particular mine makes partition unwaiyle and impracticable.

19. On October 5, 2011, this Court entered an Orderosopg the sale of the Bueno
and Black Rose Mining Properties (D.E. 284 in th@mMCase).

20. As aresult, on December 16, 2011, the Trusteepdwmost of the defendants in
this 363 Adversary Proceeding (D.E. #124), and rddwee (D.E. 123) and was granted leave to
(D.E. 126) and did file the Second Amended Compl@nE. 125).

21. The United States was separately dismissed on Omsed2, 2011 per stipulation
and Order (D.E. 128 & 130).

Worldwide

22. On November 4, 2010, Defendant Worldwide RentalviBes, Inc. A/K/A
Worldwide Machinery, Inc. (“Worldwide”), a Coloradeoorporation, who was served with a
summons via mail on October 5, 2010, and whichreesse lien, claim, encumbrance, or other
interest on the Bueno and Black Rose Mining Praggrentered an appearance through counsel
(D.E. 15), and on November 24, 2010 filed its ansared affirmative defenses to the original
complaint (D.E. 39), and on January 13, 2012 fitsdanswer and affirmative defenses to the
Second Amended Complaint (D.E. 139).

23.  On March 30, 2012, the Trustee and Worldwide moteedettle their dispute
(D.E. 290 in the Main Case) which settlement wagrayed by this Court on April 25, 2012
(D.E. 293 in the Main Case), and resulted in Wodimlbeing paid $88,817 on its secured claim
from the sale the Bueno and Black Rose Mining Pt (The Boulder County Mines),

approved by this Court on January 19, 2012 (D.E.i88he Main Case). As a result, Worldwide
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is no longer a party in interest in this mattercsiit has already been paid on its secured claim
from the proceeds of the sale of these mines. Jadgia entered herein to reflect Worldwide’ s
interest, and that it has been paid on its intexgest result of the approved settlement.

Previous Answers and Counterclaims by Dismissed P@égs
Have All Been Dismissed or Withdrawn

24.  All answers filed in this 363 Adversary Proceedimgher than that filed by
Worldwide, were filed by now subsequently dismisdetendants, who are no longer parties to
the Second Amended Complaint.

25.  On November 17, 2010, the Counterclaim filed byow subsequently dismissed
party was also withdrawn (D.E. 34).

The Remaining Defendants to this Adversary

26. On October 19, 2010, the Complaint was amendeditb(a) Defendant, Paul
Garfinkle (“Garfinkle”), a Florida resident who magve asserted a lien, claim, encumbrance, or
other interest on the Bueno and Black Rose Miningp€rties, and (b) another subsequently
dismissed defendant, and Garfinkle agreed to assepice of the same (D.E. 7 & 8).

27.  On October 5, 2010, summonses were issued agamastequiring an answer be filed
on or before November 4, 2010 by, remaining Defetsda

(@ Norman R. Frank (“Frank”), an individual whéaimed an ownership interest in
equipment at the Bueno Mine, but has not providaeg avidence of ownership of such
equipment. A letter attaching a list of the equipin@as attached as Exhibit E to the original
complaint (D.E. #1.6). Frank submitted to the Teesadditional documents that were attached as

Composite Exhibit A to the First Amended CompldDiE. 8);
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(b) Jamestown Development Co., LLC (*Jamestowr)Colorado limited liability
company which may have asserted a lien, claim, rmbcance, or other interest on the Bueno
and Black Rose Mining Properties;

(c), Geralynn T. Grieve (“Grieve”), a Colorado idesit who may have asserted a lien,
claim, encumbrance, or other interest on the Buamd Black Rose Mining Properties. In
Boulder County, Colorado, there is a Warranty Déatkd April 28, 2006, from Merendon
Mining (Colorado) Inc., a Colorado corporation, @eralynn T. Grieve, recorded on May 10,
2006 (Doc. No. 2775630), which omits the legal desion of the property. An Affidavit
recorded on May 23, 2010 in Boulder County, Coloradtached a legal description for the
Warranty Deed, which is Parcel | of the Bueno Migee D.E. 1.7 in the original complaint;

(d) Lawrence Hittle (“Hittle”), a Colorado residewho may have asserted a lien, claim,
encumbrance, or other interest on the Bueno anckBR@se Mining Properties;

(e) Martin Werner (“Werner”), a Florida residemtho may have asserted a lien, claim,
encumbrance, or other interest on the Bueno anckBR@se Mining Properties;

(f) Leslie G. Taylor (“Taylor”), an Oregon residenho may have asserted a lien, claim,
encumbrance, or other interest on the Bueno anckBR@se Mining Properties;

(g) State Of Colorado Department Of Natural Resesir Division Of Minerals And
Geology (the “State of Colorado”), who may haveedassl a claim, encumbrance, or other
interest on the Bueno and Black Rose Mining Progsrt

(h) Boulder County, Colorado, By And Through l&@XTCollector, Hillary Hall (“Boulder
Tax Collector”), who may have asserted a lien,neJaencumbrance, or other interest on the

Bueno and Black Rose Mining Properties;

10
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(i) Clerk Of Court, Boulder County, Colorado (“Bder Clerk”), who may have asserted
a lien, claim, encumbrance, or other interest @aBbheno and Black Rose Mining Properties;

() Claimants Of Merendon Mining (Nevada), Inc. Whiled Secured Claims (“Secured
Claimants”),

(k) Left Hand Ditch Company (“Left Hand”), a Codmto company which may have
asserted a lien, claim, encumbrance, or otherasteon the Bueno and Black Rose Mining
Properties; and

(I) John Doe Nos. 1 Through 1,000, The Names Béigitious And Not Presently
Known To The Plaintiff (*John Does”), the namesrggfictitious and not presently known to
the plaintiff, may assert a lien claims, encumbearar other interest in the Bueno and Black
Rose Mining Properties.

The Remaining Defendants

28.  On October 5 and 6, 2010, summonses were issueskaretl by mail (D.E. 3 & 4) at
their last known address upon remaining Defendéats;rank, (b) Jamestown, (c), Grieve, and (d)
Werner requiring an answer be filed on or beforgddaber 4, 2010. None of these Defendants have
ever answered or otherwise responded to the Comipl#is such, Defaults are hereby entered
against (a) Frank, (b) Jamestown, (c), Grieve,(dhdlVerner.

29. On March 2 and 12, 2015, alias summonses weralisswkserved by mail (D.E. 165
& 170) at their last known address upon remainiefebdants, (a) Hittle, (b) Taylor, (c) the State of
Colorado, (d) the Boulder Tax Collector, (e) theuBier Clerk, and (f) Left Hand requiring an
answer be filed on or before April 6, 2010. Nonetlnése Defendants have ever answered or

otherwise responded to the Complaint.

11
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Defaults Against the Remaining Defendants

30. None of the remaining Defendants have filed answerstherwise responded to
the Second Amended Complaint.

31. As such, on March 27, 2015, the Trustee moved é&audts (D.E. 171), and on
April 8, 2015, defaults were entered, against theteSof Colorado, Hittle, Taylor, the Boulder
Tax Collector, the Boulder Clerk, and Garfinkle ED172), and on April 24, 2015, the Trustee
moved default (D.E. 175), and on April 27, 2015ledault was entered, against Defendant, Left
Hand (D.E. 176).

32.  Further, no liens, claims, encumbrances, and istteragainst the Bueno and
Black Rose Mining Properties have been filed a®fRrof Claims in the Main Case, nor any
Adversary Proceeding, have been filed against tipogperties, that have not otherwise been
settled or been resolved through the claims olgeqgirocess.

33. As such, Defaults are hereby further entered ag#mesSecured Claimants and
the John Does.

Defendants Interests in the Proceeds of the Saletbé
Bueno and Black Rose Mining Properties

34. Requiring the Defendant to have proven the valjdayority or extent of their
purported liens, claims, encumbrances, or interests and is necessary to, (a) ensure that
payment to a Defendant upon adjudication of thaierests is warranted, proper, in the correct
amount, and will discharge their interests, (b)uessthe ultimate purchaser and the title
insurance company insuring title, that a Debtor vidh@ seller of its own interest has paid,
discharged or provided adequately for the paymedtdischarge of all interests, (c) ensure that
marketable, or acceptable, title can be conveyedélytors to the ultimate purchaser of the

Bueno and Black Rose Mining Properties, free aedrobf all liens, claims, encumbrances, and

12
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interests, including anyone laying claim to an omsh@ interest in the Bueno and Black Rose
Mining Properties, and (d) assure compliance with$ale Procedures in the Sale Motion.

35. All Defendants, except for Worldwide who has beardmn its interest, failed to
prove the validity, priority, or extent of theirehs, claims, encumbrances, or interests in the
Bueno and Black Rose Mining Properties, and as avelprecluded from receiving distribution
of proceeds from the sale or other dispositiongber

36.  This Court has determined, that with the exceptibWorldwide, that none of the
Defendants have proven the validity, priority ortest of their respective liens, claims,
encumbrances, and interests, including disputedeosiip interests, pursuant to 11 U.S.C.
8363(p)(2) in order to determine the amount ofdistribution they would have been entitled to
receive from the net proceeds from the sale ofBheno and Black Rose Mining Properties,
after costs and expenses of such sale, includiragalinistrative expenses that have enabled the
Trustee to recover and sell the Bueno and Blacle Rtining Properties.

Accordingly, ased upon such findings,is hereby ADJUDGED that:

37. A Final Declaratory Judgment is entered on the Second Amended Adversary
Complaint,determining that there are no liens, claims, encamdes, and interests in the Bueno
and Black Rose Mining Properties, including anyddefants laying claim to the Estate’s rights
and interests in such property, which has now Iseéh except for those interests of Worldwide
that have already been determined as pursuantet@dturt approved settlement between the
Trustee and Worldwide, which interest has alreagnbpaid from the sale proceeds, as required
by the settlement agreement.

38. Defendants, in this action, were required to prolveir respective co-owner

interests, and those who failed to do so, are pded from either (i) asserting or proving title

13
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and/or ownership of the co-owner interest, or giaring in the receipt of sale proceeds in
accordance with the requirements of 11 U.S.C 8363)(p

39. This Court has determined in this Final Declarattuglgment the interests of the
Defendants after the sale of the Bueno and BlackeRdining Properties, and finds that no
Defendants, other than Worldwide, who properly desle and has been paid on its interest, hold
an interest in the Bueno and Black Rose Mining Briogs, or the proceeds of their sale.

40. Except for the payment of the settled interest@/ofldwide, which has been paid
from the proceeds of the sale of the Bueno andkBRaese Mining Properties to Worldwide, the
Trustee held the amount realized from the sald@fBueno and Black Rose Mining Properties
in escrow pending the determination by this Cowtem that no other Defendants hold any
interests in such property, and the Trustee is fre@ to release the amounts she has held in
escrow in order to make distributions upon all\alid administrative and creditor claims in this
case.

41. No Defendants, who either asserted and/or heldckms or interests in one or
more of the Bueno and Black Rose Mining Propertiasluding any liens, encumbrances,
security interest, mortgages, tax liens, or judgsem a claim secured by one or more of the
foregoing, attempted to prove by answer, claim,easiry proceeding, or motion, the validity,
priority, or extent of their Liens and Encumbrandgesaccordance with the requirements of
8363(p)(2). As such, no Defendants, other than Wade, who has already been paid on its
interest, hold any such interest in the Bueno aladkBRose Mining Properties or the proceeds
from their sale.

HHH

Submitted by:
lvan Reich, Esq.

GrayRobinson, PA

14
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Counsel for the Trustee

401 E. Las Olas Blvd., Suite 1000
Ft. Lauderdale, FL 33301
Telephone: 954-761-8111
Facsimile: 954-761-8112
lvan.reich@gray-robinson.com

(Mr. Reich shall upon receipt serve a copy of ider upon all Defendants, and file a

certificate of service of the same).
\351016\4 - # 3419014 v1
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